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Robert E. Franz, Jr. OSB #730915

E-Mail: rfranz@franzlaw.comcastbiz.net

LAW OFFICE OF ROBERT E. FRANZ, JR.

P.O. Box 62

Springfield, OR 97477

Telephone: (541) 741-8220

Facsimile: (541) 741-8234
Of Attorneys for Defendants Will Stutesman,
Matthew Grose, Nathan Pieske, Malcolm McAlpine,
and the City of Eugene

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

EUGENE DIVISION

RONDA MCGOWAN, Personal Case No. 6:17-cv-00424-TC
Representative for the Estate of Brian
Babb, LEE BABB, CONNOR BABB,

by and through his Guardian Ad Litem, FRCP 56 Motion for
STEPHANIE WOODCOCK, and Summary Judgment
KAYLEE BABB, by Defendants Stutesman,
Grose, Pieske, McAlpine,
Plaintiffs, and City of Eugene

VS.

WILL STUTESMAN, OFFICER GROSE,
OFFICER PIESKE, SGT. MCALPINE,
CITY OF EUGENE, a municipal subdivision
of the State of Oregon, JANE DOE CALL
TAKER, and John and Jane Does 1-10,

Defendants.
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CERTIFICATE OF COMPLIANCE

PURSUANT TO LOCAL RULE 7.1, the undersigned hereby certifies that
Defendants’ counsel has conferred with Plaintiffs’ counsel on this matter, and no
agreement has been able to be reached; therefore, this motion for summary
judgment is necessary.

Motion

COMES NOW Defendants Will Stutesman, Matthew Grose, Nathan Pieske,
Malcolm McAlpine, and the City of Eugene, by and through their attorneys, the
Law Office of Robert E. Franz, Jr., pursuant to FRCP 56, hereby move this Court
for summary judgment in their favor and against Plaintiffs, upon the grounds and
for the reason that there is no genuine issue of material fact, and they are entitled to
judgment as a matter of law on the claims set forth in Plaintiffs’ Complaint on file
herein.

THIS MOTION is made in good faith, not for the purpose of delay, and in
the opinion of counsel is well founded in law. This motion is based upon
FRCP 56, the following Legal Memorandum of Law, the Declarations of Will
Stutesman, Matthew Grose, Nathan Pieske, Malcolm McAlpine, Dustin Spague,
Peter Kerns, Robert E. Franz, Jr., and the following Exhibits:

Exhibit Description

Exhibit 101 Stutesman General Training
Exhibit 102 All DPSST Firearms Training
Exhibit 103 Live Dispatch Radio Traffic
Exhibit 104 Aerial Google of Scene

Exhibit 105 A Google Street View
Exhibit 105 B Google Street View
Exhibit 105 C Officers’ Location
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Exhibit 106

ICV Video from Bearcat

Exhibit 107

Stutesman Photo

Exhibit 108

ICV Video from DeWitt with Audio

Exhibit 109 Reserved

Exhibit 110 Close-up Babb Rifle
Exhibit 111 Babb in Doorway with Rifle
Exhibit 112 Bearcat with Babb

Exhibit 113

Bearcat with Turret up

Exhibit 114

Bearcat with Lid up

Exhibit 115

McAlpine Training Records

Exhibit 116

Grose Training Records

Exhibit 117

Pieske Training Records

Exhibit 118

Bullet Hole Ceiling Close Up

Exhibit 119

Bullet Hole Ceiling

Exhibit 120

Bullet Casing on Computer

I. Introduction.

Exhibit 121 Open Gun Safe
Exhibit 122 Reserved
Exhibit 123 Dispatch Radio Log
Legal Memorandum

This is a civil action for damages arising out of the death of Brian Babb,

which resulted when Brian Babb was shot by Eugene Police Officer Will

Stutesman on March 30, 2015, after Mr. Babb pointed a rifle at Officer Stutesman.

The Plaintiffs have brought this action against the City of Eugene, Oregon, and
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Eugene Police Officers Will Stutesman, Matthew Grose, Nathan Pieske, and
Sergeant Malcolm McAlpine.

The Plaintiffs’ Complaint sets forth six claims for relief; namely:

(1) a42 U.S.C. § 1983 claim brought pursuant to the Fourth Amendment of
the United States Constitution against all the individual Defendants in which the
Plaintiffs allege that Defendants used unreasonable deadly force against Brian
Babb;

(2) a42 U.S.C. § 1983 Substantive Due Process claim brought pursuant to
the Fourteenth Amendment of the United States Constitution against all the
individual Defendants by Lee Babb, the Father of Brian Babb, in which Plaintiff
Lee Babb alleges that the deadly force used upon Brian Babb denied him due
process of law;

(3) a42 U.S.C. § 1983 Substantive Due Process claim brought pursuant to
the Fourteenth Amendment of the United States Constitution against all the
individual Defendants by Connor Babb and Kaylee Babb, the children of Brian
Babb, in which they allege that the deadly force used upon Brian Babb denied
them due process of law;

(4)a 42 U.S.C. § 1983 Monell claim brought against the City of Eugene in
which the Plaintiffs allege that the City of Eugene (a) had a policy and custom of
allowing its police officers to shoot people when there was no threat of harm; and
(b), the City had a policy and custom of failing to train its police officers;

(5) a42 U.S.C. § 1983 claim brought pursuant to the Fourth Amendment
and Fourteenth Amendment of the United States Constitution against Defendant
Sergeant McAlpine in which the Plaintiffs allege that Defendant McAlpine failed
to supervise the officers at the scene of the shooting which resulted in the shooting

of Brian Babb; and,
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(6) a state law claim entitled Wrongful Death brought against Officer
Stutesman and the City of Eugene in which the Plaintiffs allege that:

The actions taken by defendants Stutesman and the City in shooting
and killing Plaintiff Babb were unjustified and are not supported by
the law. The detention and use of force were not in the furtherance of
official duties and there was no crime to justify the actions by the
officers.
For the following reasons, Defendants are entitled to summary judgment on all of

the Plaintiffs’ claims for relief.

II. Statement of Undisputed Facts.

Attached to this motion for summary judgment is Exhibit 103. This is a true
and correct copy of the recording of the information that was supplied to the
officers in this incident from dispatch and other radio traffic.

On Monday, March 30, 2015, Officer Will Stutesman (car unit radio call
sign 3E56) was working his normal shift as a Eugene police officer when at
approximately 5:07 p.m., dispatch radio log time (See Exhibit 123 at 3), he heard
dispatch request that available police officers respond to 2248 Devos “for a
suicidal subject telling his therapist that he is armed with a 9-millimeter to his
head.” (Exhibit 103-Live Radio Dispatch) (Decl. Stutesman at 3).

Officer Stutesman immediately responded and started to drive to 2248
Devos. (Decl. Stutesman at 3) While enroute, dispatch advised the responding
officers:

“We have the therapist on the line. They are talking to Brian Babb. Born in
'65. He 1s a veteran with PTSD. Sounds intoxicated and may be on pain
meds. States he has a 9-millimeter to his head and has already shot one
bullet into a window or somewhere in the house.” (Exhibit 103-Live Radio
Dispatch)
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As Officer Stutesman continued driving his patrol car towards the scene,
dispatch advised: “We do have a local on Brian. He has a previous arrest for DUIIL
in ’09.” (Exhibit 103-Live Radio Dispatch) (Decl. Stutesman at 4).

Officer Stutesman continued driving his patrol car towards the scene along
with the other additional police units responding to the call. (Decl. Stutesman at 4)
At that time, Eugene Police Sergeant Malcolm McAlpine asked the dispatcher
“Can we find out if the complainant heard a shot go off.” (Exhibit 103-Live Radio
Dispatch) (Decl. Stutesman at 4) The dispatcher responded: “She did not hear the
shot. That is the information he provided her.” (Exhibit 103-Live Radio Dispatch)
(Decl. Stutesman at 4) The dispatcher then advised all units:

“Brian is a 49-year-old white male, five nine, 160, brown and hazel. He may

have a roommate that is there, but the caller has not heard the roommate in

the background.” (Exhibit 103-Live Radio Dispatch)

At approximately 5:13 p.m. dispatch time (Exhibit 123 at 3), Officer
Stutesman arrived near the scene, and he parked his patrol vehicle on Cody
Avenue, east of the intersection of Cody Avenue and Blue Heron Lane, and
southeast of the 2248 Devos address. (Decl. Stutesman at 4) Officer Derek Dewitt
(call sign 3E45) arrived at about the same time, and parked his patrol vehicle right
behind Officer Stutesman’s patrol vehicle on Cody Avenue. (Decl. Stutesman at
4).

Attached hereto as Exhibit 108 is the in-car video of the patrol car that was
driven by Officer DeWitt. This video has sound. There is a timestamp on the
video, but this will not be the real time as the in-car videos of the patrol cars are
not synchronized to each other or the actual time. (Decl. Stutesman at 4) For
purposes of reference to Exhibit 108, the elapsed time on the video will be used,

instead of the timestamp.
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When DeWitt left his patrol car, he left his in-car video on. DeWitt also had
a microphone on him. So depending on the coverage, if the microphone carried by
DeWitt picked up conversations or noises, those conversations and noises would
be transmitted to DeWitt’s in-car video. Thus, a person can hear the conversations
and noises when the video is played. (Decl. Stutesman at 4-5).

After parking his patrol car, Officer Stutesman got his gear out of the trunk
of his patrol car, including a long rifle, and DeWitt and Stutesman started walking
towards 2248 Devos. Stutesman was in his full police officer uniform as shown on
Exhibit 107. (Decl. Stutesman at 5).

Around this time, dispatch advised the officers: “The therapist does not
know the name of the roommate, and we have no associations other than Brian for
this address.” (Exhibit 103) (Decl. Stutesman at 5).

Also, while Dewitt and Stutesman were walking to the scene, Officer Joseph
Kidd advised the officers over dispatch:

“I see two white pickup trucks in the driveway. One is a Toyota Tacoma. I

can’t see the plate. The other one is a full-sized Ford pickup. I will try and

get the plates.” (Exhibit 103) (Decl. Stutesman at 5).

Officer Kidd then got the license plate to the Ford and dispatch advised:
“The Ford is registered to the involved, Brian Babb.” (Exhibit 103) (Decl.
Stutesman at 5).

Officer Kidd then asked if anyone was getting the Bearcat and he noted:
“Approach to the front is difficult. It is a two-story house. Windows upstairs are
open. They look out onto the street and driveway.” (Exhibit 103) Sergeant
McAlpine then advised the officers that he would get someone to bring the
Bearcat. (Exhibit 103) See Exhibit 114 for a picture of the Bearcat (Decl.

Stutesman at 5).
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Officer Kidd gave the officers a location and description of the Babb house;
and then later advised the officers: “The neighbor said the involved has a history
of alcohol abuse.” (Exhibit 103) Officer Kidd also advised the officers that he
was at the driveway of the neighbor’s house, located to the south of the driveway
to the Babb house. (Exhibit 103) Officer DeWitt and Stutesman then met with
Officer Kidd in the driveway of the neighbor’s house. The address of the
neighbor’s house was 2244 Devos Street. Sergeant McAlpine then joined
Stutesman, Dewitt, and Kidd, and took a roll call of the location of all of the
officers. (Exhibit 103) (Decl. Stutesman at 5-6).

Exhibit 104 is an aerial view of the scene from Google. The photo is not the
date of the incident, but it gives an idea of location of the houses. 2248 Devos is
marked on Exhibit 104. 2248 Devos was the house Mr. Babb was in at the time of
the incident. (Decl. Stutesman at 6).

At this time, Stutesman was standing in the driveway of the house located at
2244 Devos Street. Exhibits 105 A and 105 B show the view Stutesman had from
the driveway of the neighbor’s house. Again, Exhibits 105 A and 105 B are not
photos taken on the day of the incident. They are from Google. (Decl. Stutesman
at 6).

As the officers are waiting for the Bearcat to arrive at the scene, dispatch
advises the officers that the counselor talking to Mr. Babb has an open line with
him. Sergeant McAlpine tells dispatch: “If she has an open line and thinks that
she might have rapport with him, if she could ask him to step outside with nothing
in his hands, that would be fantastic.” (Exhibit 103) (Decl. Stutesman at 6).

Dispatch responded: “She is just advising that he says he has a round loaded
in the chamber and that it is ready to go.” (Exhibit 103).
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McAlpine then responded: “If she could also find out where in the house.
We would like him to come out the front door, and we will address him there.”
(Exhibit 103) (Decl. Stutesman at 6).

The Bearcat arrives thereafter. The Bearcat was positioned in part of the
driveway of the neighbor’s house, located at 2244 Devos, and it was pointed at the
Babb residence. Officer Stutesman then gets inside the turret located inside the
Bearcat. Officer Pieske drove the Bearcat to the scene and he remained in the
driver’s seat. Officer Grose was in the passenger seat. Sergeant McAlpine and
Officer DeWitt were in or by the back of the Bearcat. (Decl. Stutesman at 6).

The Bearcat video is attached at Exhibit 106. There is no sound on the
Bearcat video itself. There is a timestamp on the video. Again, this is not the
actual time; rather it is an estimated time. The camera on the Bearcat is located
inside the Bearcat. For purposes of this motion, elapsed times on the Bearcat video
will be used. (Decl. Stutesman at 7).

From his position standing up in the turret, Officer Stutesman could see
about the top half of the front door to the house, from about the door handle up.
He was standing up inside the turret with the lid of the turret up, and his upper
body was in such a position that he was able to give commands to the house if need
be, and he was able to aim his long rifle at the front door. A portion of his face
was exposed to the front door and portions of the front of the house. (Decl.
Stutesman at 7).

Once the Bearcat was in position, Sergeant McAlpine advised dispatch and
the officers listening: ‘“We have positioned the Bearcat, and we’re going to start
hails here in a second.” The radio log (Exhibit 123 at 2) indicates that this
transmission by McAlpine took place at 5:37 p.m. (Decl. Stutesman at 7).

Officer Matthew Grose was the person that was going to address Mr. Babb
over the loud speaker. (Decl. Stutesman at 7).

Page 9 - FRCP 56 Motion for Summary Judgment by Defendants



Case 6:17-cv-00424-TC  Document 31 Filed 09/28/18 Page 16 of 42

While Officer Stutesman was in the Bearcat, the officers were advised by
dispatch that the owner of the white Tacoma that was also in the driveway of the
Babb residence was Mr. Antonini (Decl. Stutesman at 7):

“2015 Toyota Tacoma registered to last of Antonini, first of James Robert,

... with an address of 5941 Avalon.” (Exhibit 103)

Portions of the incident can be seen and heard by combining a viewing of
the Bearcat video (Exhibit 106) with the sound coming from the in-car video of the
patrol car of Officer DeWitt. (Exhibit 108) That is, watching the Bearcat video
(Exhibit 106) and playing the in-car video of Officer DeWitt (Exhibit 108) at the
same time allows one to hear and see what Officer Stutesman heard and saw.
(Decl. Stutesman at 7).

For example, one can hear Officer Grose start his loud-speaker calls to Mr.
Babb on Exhibit 108 at elapse time 33:43. The first series of calling out to Mr.
Babb goes from elapse time 33:43 to elapse time 35:44. During this period of
time, one can hear Officer Grose saying:

“Brian. 2248 Devos. This is the Eugene Police Department. We want to
make sure everyone is safe today and nobody gets hurt. In order for that to
happen we need you to come outside with your hands empty and in the air.”
(Decl. Stutesman at 8)

One can also hear: “Brian. This is the Eugene Police Department. I need
you to come outside with your hands empty so we can talk to you and help you out
today.”

And, one can hear: “Eugene Police Department. We don’t want anybody to
get hurt today.”

At elapse time 35:43 one can hear: “Hands in the Air.” This is when the

roommate comes out of the house. One can then hear discussions about bringing

the roommate to the back of the Bearcat. As the roommate was coming to the
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Bearcat, but before he got to the Bearcat, the roommate was saying: “He is going
for his guns, he is going for his guns.” (Decl. Stutesman at 8).

Now up to this point in time, a couple of things happened that will tie in
when the roommate came out. On the Bearcat video (Exhibit 106), at elapsed time
5:43, the front door of the house opens up. It then closes at elapsed time 5:49.
This 1s when Mr. Babb came to the door, opened the door, yelled something at the
officers, and then closed the door. At that time, Mr. Babb did not have anything in
his hands, nor was he holding or pointing any weapons. This incident was at 5:43
p.m. according to dispatch radio log (Exhibit 123). This incident was recorded by
dispatch as follows, as reported by Officer Kidd (Decl. Stutesman at 8):

“He 1s at the door. He is saying that - - challenging us to not fuck with him.
He’s closed the door. He’s back inside. He 1s heavy build, blue sweatshirt,
light-colored shorts.” (Exhibit 103)

Then at elapsed time 6:03 on Bearcat video, one can see the blinds on the
window to the upstairs bedroom on the left of the house come up half-way. The
blinds then stay half-open.

Then at elapsed time 6:39 on the Bearcat video, the front door to the house
opens up. This is when the roommate comes out of the house. The roommate
comes into the view of the Bearcat video at elapse time of 7:11. The roommate
coming out was recorded over dispatch by Officer Kidd as follows (Decl.
Stutesman at 9):

“He 1s at the door. Hands are up. Stand by. He's waving his hand. I am
not sure it is the same person. Got a white male at the door with his hands
up, blue sweatshirt, blue shorts, coming out. He is not Brian. It is Jim
... Jim is coming out with his hands up. He is saying he is here to try and
help Brian. The friend, Jim, is coming out the driveway. Front door is still
open.” (Exhibit 103)
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Then Sergeant McAlpine reports over the radio: “We are with the friend
now.” (Decl. Stutesman at 9).

Then Officer Stutesman responds over the radio: “That the involved is
going for the guns in his safe.... Slammed the front door again.” (Decl. Stutesman
at9).

Officer Kidd then reported over the radio that “Brian, the subject, said,
“Fuck you” several times. He slammed the door now.” (Exhibit 103).

The front door stayed open for about 65 seconds. It was closed by Brian
Babb. Again, when Mr. Babb came to the door and shouted at the officers from
the front door for the second time, he did not have anything in his hands, nor was
he holding or pointing any weapons. (Decl. Stutesman at 9).

In addition, one can see that the roommate came out with his hands in the
air, with nothing in his hands, and he was safely talked back to the Bearcat. Had
Mr. Babb come out the front door with his hands up and empty, Mr. Babb would
have been safely directed to the back of the Bearcat where the matter would have
been safely resolved. (Decl. Stutesman at 10).

The roommate is then interviewed by the back of the Bearcat. Officer
Stutesman could hear the roommate say that Mr. Babb had numerous rifles in the
house. Sergeant Vinje then reports over the radio as follows: “We have the
subject in the house out. He is advising Brian 1s going for his guns in his safe right
now.” (Exhibit 103) (Decl. Stutesman at 10).

Sergeant McAlpine later advises over the radio: “Be advised he has got
access to a plethora of weapons including rifles.” (Exhibit 103) (Decl. Stutesman
at 10).

Once the roommate is at the back of the Bearcat, Officer Grose starts again
to call out to Mr. Babb over the loudspeaker. This can be heard on Exhibit 108 at

elapsed time 36:52. (Decl. Stutesman at 10) Again, one can hear:
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“Brian. This is the Eugene Police Department. We’re outside..we want to
help you out.”

“Hey Brian. We want to help you out. We want to talk. That is why we are
here. Come outside so we can talk so we can help you.”

“Brian. My name is Matt. I am with the Eugene Police Department.”

“We don’t want to hurt you. We don’t want you to hurt yourself....

Come outside, with your hands empty and in the air. We can work this out.”
The calling out to Mr. Babb goes on until it stops at elapse time 38:51. (Exhibit
108).

While Grose is calling out to Mr. Babb, information is coming over the radio
from the interview of the roommate. The following can be heard on the dispatch
tape when Officer Farley asks Officer DeWitt: “DeWitt, can you confirm if he has
long guns as well.” (Exhibit 103) Officer DeWitt responds over the radio:
“Affirm.” (Decl. Stutesman at 10-11).

As Officer Stutesman was standing in the turret with his long rifle pointed
towards the front of the house, he saw that the front door was open. On the
Bearcat video, one can see the door open up at elapsed time 15:37. (Decl.
Stutesman at 11).

Officer Stutesman does not remember seeing the door open up. And he
doesn’t recall seeing the rifle being raised to a firing position. What he recalls is
that all of a sudden, he sees Brian Babb standing in the doorway of the front door
with a rifle already raised to the firing position with the butt of the rifle to Babb’s
shoulder. The rifle is in the firing position, pointed right at Stutesman and in
Stutesman’s direction. It was a large black rifle. Stutesman could see the hole in
the barrel of the gun. He could see the rifle had a scope on it. He cannot

remember if Mr. Babb was looking through the scope. Stutesman had the
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impression that the rifle was covering part of Babb’s face. It looked like Mr.
Babb’s body was taking up the doorway. (Decl. Stutesman at 11).

At that point, Officer Stutesman thought Brian Babb was going to shoot him,
and then Babb was going to start shooting everybody else. Since Stutesman could
see Babb, Stutesman knew that Babb could see him. Stutesman immediately and
instinctively reacted as trained by yelling: “Drop it. Drop it.” The rifle stayed
aimed right towards Stutesman, so he fired one shot. Stutesman could not tell if
the shot hit Mr. Babb, but Babb immediately went down, out of Stutesman’s view.
From the time Stutesman saw Mr. Babb in the door with the rifle pointed at him to
the time of his shot, just seconds passed. No one directed Stutesman to shoot Mr.
Babb. Stutesman made the decision based upon the situation facing him at the
time. (Decl. Stutesman at 11).

If one listens to the in-car video of DeWitt (Exhibit 108), at elapse time
44:44, one can hear Stutesman yelling “Drop it. Drop it.” Then one can hear the
shot Stutesman fired. Dispatch radio log (Exhibit 123) reports shot fired at 5:52
p.m. (Decl. Stutesman at 11).

After Stutesman fired one round, there was some confusion as to who fired
the shot. Officer Kidd then can be heard over dispatch asking Stutesman if
Stutesman saw what Mr. Babb had in his hands:

Officer Kidd: “Stutesman, could you see what he had in his hands.
Stutesman: “It was a long gun pointed at me.” (Exhibit 103)

(Decl. Stutesman at 12)

After Stutesman fired one round at Mr. Babb, he stayed in the Bearcat until a
decision was made on what to do next. Exhibit 105 C shows the approximate
location of the Bearcat with the approximate location of the various officers at the

time the shot was fired. Stutesman felt that the bullet had hit Mr. Babb, but he was
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not sure. It was then decided to approach the house in the Bearcat for safety
reasons. So the Bearcat was moved to the front door. On the video from the
Bearcat (Exhibit 106), at elapse time 20:40, one can see the Bearcat being driven
through the fences up to the front door. As the Bearcat is getting to the front door,
at elapse time 21:40, one can see the rifle that Mr. Babb pointed at Stutesman
laying on the cement platform in front of the threshold to the door. One can also
see Mr. Babb. (Decl. Stutesman at 12).

A close up photograph of the rifle that Mr. Babb pointed at Stutesman is
marked as Exhibit 110. A photograph of the rifle near Mr. Babb is shown on
Exhibit 111. A photograph of the Bearcat after it went through the fences is shown
on Exhibit 112. A photograph of the turret with the lid up on the Bearcat in which
Stutesman was standing in at the time Stutesman fired the shot is shown on Exhibit
112 and Exhibit 113. (Decl. Stutesman at 11).

III. Applicable Ordinances and Statutes.

A. Section 4.885 of the City of Eugene Code-Weapons — Discharging Firearms.

Except on established ranges, no person other than a peace officer in line of
duty shall discharge a gun, including spring or air-actuated pellet gun, air
gun or BB gun, or other weapon which propels a projectile by use of
gunpowder or other explosive, jet, or rocket propulsion.

B. Section 4.886 of the City of Eugene Code-Weapons - Pointing Firearm at
Another.

No person over the age of 12 years shall, with or without malice, purposely
point or aim any loaded or empty pistol, gun, revolver or other firearm at or
toward any other person within range of the firearm, except in self defense.

C. ORS 166.190 Pointing Firearm at Another.

Any person over the age of 12 years who, with or without malice, purposely
points or aims any loaded or empty pistol, gun, revolver or other firearm, at
or toward any other person within range of the firearm, except in self-
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defense, shall be fined upon conviction in any sum not less than $10 nor
more than $500, or be imprisoned in the county jail not less than 10 days nor
more than six months, or both. Justice courts have jurisdiction concurrent
with the circuit court of the trial of violations of this section. When any
person is charged before a justice court with violation of this section, the
court shall, upon motion of the district attorney, at any time before trial, act
as a committing magistrate, and if probable cause be established, hold such
person to the grand jury.

D. ORS 163.190-Menacing.

(1) A person commits the crime of menacing if by word or conduct the
person intentionally attempts to place another person in fear of imminent
serious physical injury.

E. ORS 166.220-Unlawful Use of Weapon.

(1) A person commits the crime of unlawful use of a weapon if the person:

(a) Attempts to use unlawfully against another, or carries or possesses with
intent to use unlawfully against another, any dangerous or deadly weapon as
defined in ORS 161.015; or

(b) Intentionally discharges a firearm, blowgun, bow and arrow, crossbow or
explosive device within the city limits of any city or within residential areas
within urban growth boundaries at or in the direction of any person,
building, structure or vehicle within the range of the weapon without having
legal authority for such discharge.

IV. First Claim for Relief- Fourth Amendment Claim for Unconstitutional
Use of Deadly Force.

A. No Fourth Amendment Violation Occurred.

In this case there was not a violation of Brian Babb’s right to be free
from excessive force, because the undisputed facts establish that Officer
Stutesman’s use of deadly force by shooting Mr. Babb when Mr. Babb pointed

a rifle at Officer Stutesman was reasonable as a matter of law.
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A police officer's use of deadly force satisfies Fourth Amendment
standards where the officer has probable cause to believe that the suspect poses
a threat of serious physical harm, either to the officer or to others. Tennessee v.
Garner, 471 U.S. 1, 11 (1985). [Deadly force can be used when a suspect
threatens a police officer with a weapon.] Police officers are not required to
place their own lives, or the lives of potential bystanders, at risk and wait until
a suspect fires at them in hopes that the suspect’s first shots will miss them.
Cty. of Los Angeles, Calif. v. Mendez, 137 S. Ct. 1539, 154647, 198 L.Ed.2d 52
(2017) [It was reasonable for a suspect to be shot when he was holding a BB gun
rifle pointed “somewhat” at one of the deputies- under Graham, the deputies' use
of force was reasonable “given their belief that a man was holding a firearm rifle
threatening their lives.”]; Flores-Haro v. Slade, 686 Fed. Appx. 454, 456 (9th Cir.
2017) [t was reasonable to shoot an innocent neighbor that was armed but never
pointed the gun at the officers.] As has once been noted: “the most dangerous
thing about owning a gun is it might prompt somebody to shoot you, as is
demonstrated by what happened in this situation.”

As stated in Graham v. Connor, 490 U.S. 386, 397, 109 S. Ct. 1865, 104
L.Ed.2d 443 (1989):

“As 1n other Fourth Amendment contexts, however, the ‘reasonableness’
inquiry in an excessive force case is an objective one: the question is
whether the officers’ actions are ‘objectively reasonable’ in light of the facts
and circumstances confronting them, without regard to their underlying
intent or motivation. See Scott v. United States, 436 U.S. 128, 137-139, 98
S.Ct. 1717, 1723-1724, 56 L.Ed.2d 168 (1978); see also Terry v. Ohio,
supra, 392 U.S., at 21, 88 S.Ct., at 1879 (in analyzing the reasonableness of
a particular search or seizure, ‘it is imperative that the facts be judged
against an objective standard’). An officer’s evil intentions will not make a
Fourth Amendment violation out of an objectively reasonable use of force;
nor will an officer’s good intentions make an objectively unreasonable use
of force constitutional. See Scott v. United States, supra, 436 U.S., at 138,
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98 S.Ct., at 1723, citing United States v. Robinson, 414 U.S. 218, 94 S.Ct.

467,38 L.Ed.2d 427 (1973).”
Police officers are also not required to use the least intrusive alternatives; they
need only act within the range of reasonable conduct. Scott v. Henrich, 39
F.3d 912,915 (9th Cir. 1994); Forrester v. City of San Diego, 25 F.3d 804,
807-08 (9th Cir. 1994). The inquiry should be undertaken with a view towards
the totality of the circumstances surrounding a particular sort of seizure.
Tennessee v. Garner, 471 U.S. 1, 8-9 (1985).

In addition, the misinterpretation of the acts of the suspect by the officer
does not render deadly force unconstitutional. Sherrod v. Berry, 856 F.2d 802
(7th Cir. 1988) [Holding that evidence that shooting victim was found to be
unarmed after he was shot and killed by police officer was irrelevant in
determining objective reasonableness of officer’s conduct-“Knowledge of facts
and circumstances gained after the fact (that the suspect was unarmed) has no place
in the trial court's ... proper post-hoc analysis of the reasonableness of the actor's
judgment. |

Furthermore, the so-called “provocation rule” is no longer applicable to the
Fourth Amendment. Cty. of Los Angeles, Calif. v. Mendez, 137 S. Ct. 1539, 1546,
198 L.Ed.2d 52 (2017). [Holding that the Ninth Circuit's provocation rule, pursuant
to which a law enforcement officer may be held responsible for an otherwise
reasonable use of force where the officer intentionally or recklessly provoked a
violent confrontation through a warrantless entry that was itself an independent
Fourth Amendment violation, is incompatible with the Court's excessive force
jurisprudence. |

As further stated in Graham:

Because “[t]he test of reasonableness under the Fourth Amendment is not
capable of precise definition or mechanical application,” Bell v. Wolfish, 441
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U.S. 520, 559, 99 S.Ct. 1861, 1884, 60 L.Ed.2d 447 (1979), however, its
proper application requires careful attention to the facts and circumstances
of each particular case, including the severity of the crime at issue, whether
the suspect poses an immediate threat to the safety of the officers or others,
and whether he is actively resisting arrest or attempting to evade arrest by
flight. See Tennessee v. Garner, 471 U.S., at 8-9, 105 S.Ct., at 1699—1700
(the question is “whether the totality of the circumstances justifie[s] a
particular sort of ... seizure”).

The “reasonableness” of a particular use of force must be judged from the
perspective of a reasonable officer on the scene, rather than with the 20/20
vision of hindsight.

Graham v. Connor, 490 US 386, 396-97, 109 S. Ct. 1865, 1872, 104
L.Ed.2d 443 (US 1989)

As stated in Smith v. Freland, 954 F.2d 343, 347 (6th Cir. 1992):

This passage carries great weight in this case, since all parties agree that the
events in question happened very quickly. Thus, under Graham, we must
avoid substituting our personal notions of proper police procedure for the
instantaneous decision of the officer at the scene. We must never allow the
theoretical, sanitized world of our imagination to replace the dangerous and
complex world that policemen face every day. What constitutes
“reasonable” action may seem quite different to someone facing a possible
assailant than to someone analyzing the question at leisure.

In addition, a police department’s policies and procedures have no effect on the
analysis. Smith v. Freland, 954 F.2d 343, 34748 (6th Cir. 1992) [“Under § 1983,
the 1ssue is whether Officer Schulcz violated the Constitution, not whether he
should be disciplined by the local police force.”]

Finally, a police officer cannot be held liable for waiting and not retreating.
It is a police officer’s job to enforce the laws, and not walk away, even if the
situation 1s dangerous. That is, a police officer is not under any duty to retreat
from any situation before resorting to the use of deadly force, if such force is

otherwise proper. Reed v. Hoy, 909 F.2d 324 (9th Cir. 1989). State v. Sandoval,
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342 Or. 506, 513-14, 156 P.3d 60, 64 (2007) [“We conclude, in short, that the
legislature's intent is clear on the face of ORS 161.219: The legislature did not
intend to require a person to retreat before using deadly force to defend against the
imminent use of deadly physical force by another.”]

In applying the Graham factors, the Ninth Circuit in Long v. City & Cty.
of Honolulu, 511 F.3d 901 (9th Cir. 2007), held that that shooting officer’s conduct
“meets the objective reasonableness standard” where the police officer fire one
shot after the officer saw the person “raise his rifle to about chest level.”

1. Officer Stutesman. Looking at the Graham factors in the case at bar, and

taking the first one, the severity of the crime at issue, Officer Stutesman was
responding to a call where a firearm had been discharged in a home located in a
residential area. The discharge of the weapon was in violation of both City and
State law. This was not the discharge of a BB gun. This was the discharge of a
firearm. “[a] gun is an article that is typically and characteristically dangerous; the
use for which it is manufactured and sold is a dangerous one, and the law
reasonably may presume that such an article is always dangerous . . .” McLaughlin
v. United States, 476 US 16, 17-18, 106 S. Ct. 1677, 1678, 90 L.Ed.2d 15 (1986).

In addition, matters became more dangerous when the officers learned that a
roommate may also in the house. Mr. Babb had demonstrated that he had a
weapon; that he was not afraid to use it; and he had in fact used it. And the
information about the discharge of the firearm had come from Babb, himself.
Officer Stutesman was also advised that Babb “has a round loaded in the chamber
and that it is ready to go.”

Also, throughout the situation leading up to the shooting, Babb was told
many times how he could safely exit the house. Out the front door; hands empty;
hands in the air. There is nothing difficult in exiting the house in this manner,

unless you intend to engage in a shoot-out with the police. Babb saw how the
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roommate safely exited the house, and the roommate did not get shot. Mr. Babb
chose not to exit the house in this manner, and slammed the door on two occasions
prior to the shooting. And, when Babb slammed the door on these two occasions,
he did not have a weapon in his hands, and he was not shot. Further, on more than
one occasion, he yelled at the officers showing that he was hostile, aggressive, and
agitated.

Then, just prior to the shooting, the roommate advised Stutesman and the
officers that “Brian is going for his guns in his safe right now.” This indicated Mr.
Babb was arming himself for a confrontation with the police or others. Then, Mr.
Babb went to his safe, got his rifle, and came to the door, at which time pointed it
at Officer Stutesman in violation of both City and State law. Factor one weighs
heavily in favor of Officer Stutesman.

Taking factor two, whether the suspect poses an immediate threat to the
safety of the officers or others, there is no question that Mr. Babb posed a serious,
imminent threat to Officer Stutesman, the other officers, and the neighbors when
he came to the door with a rifle to his shoulder, and pointed it at Officer
Stutesman. This factor also weighs heavily in favor of Officer Stutesman.

Regarding factor three, whether Mr. Babb was actively resisting arrest or
attempting to evade arrest by flight, this factor also weighs in favor of Officer
Stutesman 1n that Mr. Babb refused to follow instructions on how to exit the house,
and refused to drop the rifle when told to do so. Furthermore, Officer Stutesman
gave as much warning as he could under the circumstance of being faced with an
immediate threat of deadly force. “Verbal warnings are not feasible when lives are
in immediate danger and every second matters.” Estate of Martinez v. City of Fed.

Way, 105 Fed. Appx. 897, 899 (9th Cir. 2004).
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In sum, in applying the “objective reasonableness” test of Graham, all three
of the factors articulated in Graham support the decision on the part of Officer
Stutesman to use deadly force.

2. Officer Nathan Pieske. Officer Pieske drove the Bearcat to the scene,

stayed in the driver’s seat, then moved the Bearcat to its final position after the
shooting. He did not shoot Mr. Babb, nor did he use any force on Mr. Babb. He
did not violate any right of Mr. Babb, much less a Fourth Amendment right.

3. Officer Matthew Grose. Officer Grose successfully brought the

roommate out of the house to a position of safety, without anyone getting hurt. He
then continued to try and get Brian Babb out of the house in exactly the same
manner so that no one would get hurt. He did not shoot Mr. Babb, nor did he use
any force on Mr. Babb. He did not violate any Fourth Amendment rights of Mr.
Babb.

4. Sergeant McAlpine. Sergeant McAlpine set up the Bearcat and instituted

a plan to get both the roommate and Brian Babb out of the house without anyone
getting hurt. The plan worked as to the roommate. The plan did not work as to
Brian Babb, because Mr. Babb refused to come out of the house without a weapon,
but instead decided to go to his gun safe and get a rifle and then proceeded to the
front door and aim the rifle at Officer Stutesman. Sergeant McAlpine was
interviewing the roommate at the time of the shot. He did not shoot Mr. Babb, nor
did he use any force on Mr. Babb. He did not violate the Fourth Amendment
rights of Mr. Babb.

B. Each Officer is Entitled to Qualified Immunity.

In an action based upon 42 U.S.C. § 1983, an individual defendant is not
liable if he is entitled to qualified immunity. “Qualified immunity shields
government officials from civil damages liability unless the official violated a

statutory or constitutional right that was clearly established at the time of the
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challenged conduct.” Reichle v. Howards, 132 S. Ct. 2088, 2093, 182 L.Ed.2d 985
(2012). “When properly applied, it protects ‘all but the plainly incompetent or
those who knowingly violate the law.” ” Ashcroft v. al-Kidd, 563 U.S. at 743, 131
S. Ct. 2074.

Assessing whether an official is entitled to immunity is a two-prong inquiry.
Under the first prong the court asks whether, “[t]aken in the light most favorable to
the party asserting the injury, do the facts alleged show the officer's conduct
violated a constitutional, right?” Saucier v. Katz, 533 U.S. 194, 201, 121 S. Ct.
2151, 150 L.Ed.2d 272 (2001). Under the second prong the court examines
whether the right was clearly established. /d. The “‘clearly established’ standard
protects the balance between vindication of constitutional rights and government
officials’ effective performance of their duties by ensuring that officials can
reasonably anticipate when their conduct may give rise to liability for damages.”
Reichle v. Howards, 132 S. Ct. 2088, 2093, 182 L.Ed.2d 985 (2012).

The second prong requires us to analyze two discrete sub-elements:
“whether the law governing the conduct at issue was clearly established” and
“whether the facts as alleged could support a reasonable belief that the
conduct in question conformed to the established law.” Green, 751 F.3d at
1052.

% sk %k

Courts are “permitted to exercise their sound discretion in deciding which of
the two prongs of the qualified immunity analysis should be addressed first
in light of the circumstances in the particular case at hand.” /d. at

236; see Morales, 873 F.3d at 822. If the second prong is dispositive, courts
need not analyze the first. Pearson, 555 U.S. at 236-37, 129 S.Ct. 808.

Easley v. City of Riverside, 890 F.3d 851, 856 (9th Cir. 2018)

If a reasonably competent officer would have concluded his behavior was
appropriate; and if officers of reasonable competence could disagree on the issue,

then immunity should be recognized. Saucier v. Katz, 533 U.S. 194, 202, 121 S.
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Ct. 2151, 2156, 150 L.Ed.2d 272 (2001); Malley v. Briggs, 475 U.S. 335, 341, 106
S. Ct. 1092, 1096, 89 L.Ed.2d 271 (1986). “We do not require a case directly on
point, but existing precedent must have placed the statutory or constitutional
question beyond debate.” Ashcroft v. al-Kidd, 563 U.S. 731, 741, 131 S. Ct. 2074,
179 L.Ed.2d 1149 (2011). Put simply, qualified immunity protects “all but the
plainly incompetent or those who knowingly violate the law.” Malley v.
Briggs, 475 U.S. 335, 341, 106 S. Ct. 1092, 89 L.Ed.2d 271 (1986).

As stated in Mullenix v. Luna, 136 S. Ct. 305, 308, 193 L.Ed.2d 255 (2015):

“We have repeatedly told courts ... not to define clearly established law at a
high level of generality.” al-Kidd, supra, at 742, 131 S.Ct. 2074. The
dispositive question is “whether the violative nature of particular conduct is
clearly established.” Ibid. (emphasis added). This inquiry “ ‘must be
undertaken in light of the specific context of the case, not as a broad general
proposition.” ” Brosseau v. Haugen, 543 U.S. 194, 198, 125 S.Ct. 596, 160
L.Ed.2d 583 (2004) (per curiam ) (quoting Saucier v. Katz, 533 U.S. 194,
201, 121 S.Ct. 2151, 150 L.Ed.2d 272 (2001)). Such specificity is especially
important in the Fourth Amendment context, where the Court has recognized
that “[1]t 1s sometimes difficult for an officer to determine how the relevant
legal doctrine, here excessive force, will apply to the factual situation the
officer confronts.” 533 U.S., at 205, 121 S.Ct. 2151.

The key case to apply to the case at bar is the recent United States Supreme
Court case of Kisela v. Hughes, 138 S. Ct. 1148, 1152-55, 200 L.Ed.2d 449
(2018).

In Kisela v. Hughes, 138 S. Ct. 1148, 1152-55, 200 L.Ed.2d 449 (2018), the
police officers received a report that a woman (later identified as Amy Hughes)
was engaging in erratic behavior with a knife. When the officers got to the scene,
they saw Sharon Chadwick standing next to a car in a driveway to a house. They
saw Amy Hughes come out of the house carrying a large knife at her side. Hughes
walked toward Chadwick and stopped six feet from her. The officers were

separated from the two women by a chain-link fence. All three officers drew their
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guns. At least twice they told Hughes to drop the knife. Chadwick said “take it
easy” to both Hughes and the officers. Hughes appeared calm, but she did not
acknowledge the officers’ presence or drop the knife. One of the officers dropped
to the ground to get a line of fire, and then the officer shot Hughes four times
through the fence. In finding that the officers were entitled to qualified immunity
for their actions, the Supreme Court stated as follows:

“Use of excessive force is an area of the law “in which the result depends
very much on the facts of each case,” and thus police officers are entitled
to qualified immunity unless existing precedent “squarely governs” the
specific facts at issue. 1d., . . .

“[ W here constitutional guidelines seem inapplicable or too remote, it does
not suffice for a court simply to state that an officer may not use
unreasonable and excessive force, deny qualified immunity, and then remit
the case for a trial on the question of reasonableness. . . .

Kisela says he shot Hughes because, although the officers themselves were
in no apparent danger, he believed she was a threat to Chadwick. Kisela had
mere seconds to assess the potential danger to Chadwick. He was confronted
with a woman who had just been seen hacking a tree with a large kitchen
knife and whose behavior was erratic enough to cause a concerned bystander
to call 911 and then flag down Kisela and Garcia. Kisela was separated from
Hughes and Chadwick by a chain-link fence; Hughes had moved to within a
few feet of Chadwick; and she failed to acknowledge at least two commands
to drop the knife. Those commands were loud enough that Chadwick, who
was standing next to Hughes, heard them. This is far from an obvious case in
which any competent officer would have known that shooting Hughes to
protect Chadwick would violate the Fourth Amendment.

The Court of Appeals made additional errors in concluding that its own
precedent clearly established that Kisela used excessive force. To begin
with, “even if a controlling circuit precedent could constitute clearly
established law 1n these circumstances, 1t does not do so here.” Sheehan,
supra, at , 135 S.Ct., at 1776. * * *

Kisela v. Hughes, 138 S. Ct. 1148, 1152-55, 200 L.Ed.2d 449 (2018)
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First, all of the officers are entitled to qualified immunity under the first
prong of the doctrine of qualified immunity because “[t]aken in the light most
favorable to the party asserting the injury” the facts presented in this motion show
that the conduct of each defendant officer as set forth above did not violate a
constitutional right of the Plaintiff protected by the Fourth Amendment.

Second, each defendant officer is entitled to qualified immunity under the
second prong of the doctrine of qualified immunity, because there was no clearly
established law that a police officer does not have the right to shoot a person when
that person points a rifle at the police officer. In fact, just the opposite is the
clearly established law; that is, a police officer does have the right to shoot a
person when that person points a rifle at the police officer. Further, if a police
officer has the right to shoot a woman standing six feet from another person, when
the woman is holding a knife (not even pointing it), then for sure Officer
Stutesman had the right to shoot Mr. Babb under the circumstances facing him.

And clearly, as to the other officers, none of which shot or used any force
upon Mr. Babb, they are entitled to qualified immunity under the second prong,
because there was no law, much less a clearly established law, that a police officer
can be held liable for the shooting of a person by another police officer under the
facts of this case.

V. Second Claim for Relief-Substantive Due Process-Lee Babb.

In Plaintiffs’ Second Claim for Relief, Lee Babb, the Father of Brian Babb,
contends that the conduct of each individual police officer named as a defendant in
this case violated the rights afford to him by the Due Process Clause of the
Fourteenth Amendment because their conduct “shocked the conscience.” This
claim fails as a matter of law since the conduct of each Defendant-Officer did not

“shock the conscience,” for the reason that the undisputed facts establish that none
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of the officers acted with a purpose to harm Brian Babb that was unrelated to
legitimate law enforcement objectives.

In order to violate due process, a police officer’s conduct must be so “brutal”
and “offensive” that it “shocks the conscience.” County of Sacramento v. Lewis,
523 U.S. 833, 846, 118 S. Ct. 1708 (1998) (quoting Rochin v. California, 342 U.S.
165, 172-73, 72 S. Ct. 205, 96 L.Ed. 183 (1952)); Porter v. Osborn, 546 F.3d
1131, 1137 (9th Cir. 2008). [In Police shooting cases brought pursuant to the
Fourteenth Amendment, a Plaintiff must prove that the police officer acted with a
purpose to harm the suspect that was unrelated to legitimate law enforcement
objectives.]

The Ninth Circuit has consistently held that where a law enforcement officer
makes a “snap” decision because of an escalating situation, his conduct may be
found to shock the conscience only if he acted with a purpose to harm unrelated to
legitimate law enforcement objectives. Hayes v. Cty. of San Diego, 736 F.3d 1223,
1230 (9th Cir. 2013); Wilkinson v. Torres, 610 F.3d 546, 554 (9th Cir. 2010)
(quoting Lewis, 523 U.S. at 854)) [“where a law enforcement officer makes a snap
judgment because of an escalating situation, his conduct may only be found to
shock the conscience if he acts with a purpose to harm unrelated to legitimate law
enforcement objectives.”]; Porter v. Osborn, 546 F.3d 1131, 1137-40 (9th Cir.
2008); Wilkinson, 610 F.3d at 554.

For example, the Ninth Circuit imposed the stringent “purpose to harm”
standard to police conduct during impromptu stops of suspects. See,

e.g., Porter, 546 F.3d at 113840 (applying the standard to officers who fatally
shot an unarmed driver for disobeying orders during a roadside investigation of his
parked car); see also Wilkinson, 610 F.3d at 554 (officer on foot who shot and
killed suspect fleeing in a minivan); see also MacEachern v. City of Manhattan

Beach, 623 F.Supp.2d 1092, 1094-95 (C.D. Cal. 2009) (officer approached,
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stopped, and fatally shot a pedestrian suspect that he believed to be wielding a
knife). “When an officer encounters fast paced circumstances presenting
competing public safety obligations, the purpose to harm standard must
apply.” Porter, 546 F.3d at 1149.

1. Officer Nathan Pieske. Officer Pieske drove the Bearcat to the scene,

stayed in the driver’s seat, then moved the Bearcat to its final position after the
shooting. He did not shoot any person, nor did he use force on any person. Such
conduct does not shock the conscience of anyone.

2. Matthew Grose. Officer Grose successfully brought the roommate out of

the house to a position of safety, without anyone getting hurt. He then continued to
try and get Brian Babb out of the house in exactly the same manner so that no one
would get hurt, by giving Mr. Babb clear instructions on how to safely come out of
the house. Such conduct does not shock the conscience. Grose’s intent and
purpose were to help Brian Babb, not to harm him.

3. Sergeant McAlpine. Sergeant McAlpine set up the Bearcat and instituted

a plan to get both the roommate and Brian Babb out of the house without anyone
getting hurt. The plan worked as to the roommate. The plan did not work as to
Brian Babb because he refused to come out of the house without a weapon, but
instead decided to confront Officer Stutesman with a rifle. The purpose of
McAlpine’s plan was to help Mr. Babb, while at the same time making sure no one
got hurt. Such conduct does not shock the conscience.

4. Officer Stutesman. Officer Stutesman was assigned the task of making

sure no one got hurt as a result of the conduct of Brian Babb. Brian Babb came to
the front door when it was open on two occasions before the shooting, and was
never shot or hurt because he did not come to the open door with a weapon in his
hands. It was only after Brian Babb came to the door; pointed a rifle at Officer

Stutesman; and then refused to drop the rifle upon being commanded to do so that
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Brian Babb was shot. No court has ever held that the shooting of a suspect under
these circumstances amounted to a “shock of the conscience.”

In addition, all of the officers are entitled to qualified immunity under the
first prong of the doctrine of qualified immunity because “[t]aken in the light most
favorable to the party asserting the injury” the facts presented in this motion show
that the conduct of each defendant officer as set forth above did not violate a
constitutional right of the Plaintiff protected by the Fourteenth Amendment, and
clearing did not “shock of the conscience.”

And, each defendant officer is entitled to qualified immunity under the
second prong of the doctrine of qualified immunity because there was no clearly
established law that the conduct of the defendant officers in this case violated any
Amendment, much less the Fourteenth Amendment.

VI. Third Claim for Relief-Substantive Due Process-Connor Babb and
Kaylee Babb.

In Plaintiffs’ Third Claim for Relief, Connor Babb and Kaylee Babb, the
children of Brian Babb, contend that the conduct of each individual police officer
named as a defendant in this case violated the rights afforded to them by the Due
Process Clause of the Fourteenth Amendment because their conduct “shocked the
conscience.”

The analysis of the liability of the defendant officers under this claim is
identical to the analysis of the liability on the Due Process Claim of the Father of
Brian Babb, the Second Claim for Relief. Therefore, for the reasons set forth by
Defendants in responding to the Second Claim for Relief, Defendant Police
Officers are entitled to summary judgment on the Third Claim for Relief both on
the merits and as to qualified immunity.

VII. Fifth Claim for Relief-Monell Custom and Policy.
Plaintiffs’ Fifth Claim for Relief (there is no Fourth Claim for Relief)
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is a42 U.S.C. § 1983 Monell claim brought against the City of Eugene in which
the Plaintiffs allege that the City of Eugene (a) had a policy and custom of
allowing its police officers to shoot people when there was no threat of harm; and
(b), the City had a policy and custom of failing to train its police officers.

Defendant City of Eugene is entitled to summary judgment on this claim for
relief. First, because none of the individual Defendants have violated the
constitutional rights of the Plaintiffs, Defendant City of Eugene is entitled to
summary judgment as a matter of law. Simmons v. Navajo Cty., Ariz., 609 F.3d
1011, 1021 (9 Cir. 2010 (“Because we hold that there was no underlying
constitutional violation, the Simmonses [plaintiffs] cannot maintain a claim for
municipal liability).

Second, a municipality, such as the City of Eugene, cannot “be held liable
under § 1983 on a respondeat superior theory.” Monell v. Dep’t of Soc. Serv. of
N.Y.,436 U.S.658,691,98 S. Ct. 2018, 56 L.Ed.2d 611 (1978). Liability may
attach to a municipality only where the municipality itself causes the constitutional
violation through the “execution of a government’s policy or custom, whether
made by its lawmakers or by those whose edicts or acts may fairly be said to
represent official policy.” Monell, 436 U.S. at 694,98 S. Ct. 2018. And, liability
only attaches where a municipality’s policy or customs show a “deliberate
indifference” to the constitutional rights and are the “moving force behind the
constitutional violation.”

Furthermore, a “plaintiff cannot demonstrate the existence of a municipal
policy or custom based solely on a single occurrence of unconstitutional action by
a nonpolicy making employee.” McDade v. West, 223 F.3d 1135, 1141 (9 Cir.
2000).

A. City of Eugene did not have a Policy and Custom of Allowing its Police
Officers to Shoot People when There was No Threat of Harm.
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At no time relevant to this claim has the City of Eugene had a policy of
allowing its police officers to shoot people when there was no threat of harm.
(Declaration of Peter Kerns at 3).

The City trains its officers that deadly force is authorized only when and to
the extent the officer reasonably believes that deadly force 1s immediately
necessary to protect them or others from what he or she reasonably believes would
be an imminent threat of death or serious physical injury. There was and never has
been a policy to the contrary. (Declaration of Peter Kerns at 3-4).

B. City of Eugene did not have a Policy and Custom of Failing to Train its
Police Officers.

A municipality's failure to train its employees may create Section 1983
liability where the “failure to train amounts to deliberate indifference to rights of
persons with whom the [employees] come into contact.” City of Canton v.

Harris, 489 U.S. 378, 388, 109 S. Ct. 1197, 103 L.Ed.2d 412 (1989); Long v. Cty.
of Los Angeles, 442 F3d 1178, 1186 (9th Cir. 2006); Lee v. City of Los

Angeles, 250 F.3d 668, 681 (9th Cir. 2001). A plaintiff alleging failure to properly
train must show: (1) he was deprived of a constitutional right, (2) the municipality
had a training policy that “amounts to deliberate indifference to the [constitutional]
rights of the persons with whom [its officers] are likely to come into contact;” and
(3) the plaintiff's constitutional injury would have been avoided had the
municipality properly trained those officers. Blankenhorn v. City of Orange, 485
F.3d 463, 484 (9th Cir. 2007); Lee, 250 F.3d at 681.

“‘Deliberate indifference’ amounts to criminal recklessness—the defendant
must have known that the plaintiff ‘was at serious risk of being harmed, [and]
decided not to do anything to prevent that harm from occurring even though he

could easily have done so.”” Armstrong v. Squadrito, 153 F.3d 564, 570 (7" Cir.
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1998). Deliberate indifference is a deliberate, calculated choice with respect to a
plainly obvious danger. Id.

In the case at bar, the Plaintiffs cannot prove that Mr. Babb was deprived of
a constitutional right. Further, each of the defendant officers in this case have
hundreds of hours of training, including training in firearms, use of force, and
defensive tactics. See Exhibits 101, 102, 115, 116, and 117. A simple review of
these exhibits clearly illustrate that the City of Eugene did not have a training
policy that “amounts to deliberate indifference to the [constitutional] rights of the
persons with whom [its officers] are likely to come into contact.”

Furthermore, the established polices of the City clearly was one of adequate
training, and one free of the exercise of a deliberate indifference and/or callous
disregard for the rights, safety, and welfare of anyone, and this includes when an
officer uses force to protect the safety of themselves or others. See Declaration of
Peter Kerns.

VIII. Sixth Claim for Relief-Failure to Supervise against Defendant
McAlpine.

Plaintiffs’ Sixth Claim for Reliefis a 42 U.S.C. § 1983 claim brought
pursuant to the Fourth Amendment and Fourteenth Amendment of the United
States Constitution against Defendant Sergeant McAlpine in which the Plaintiffs
allege that Defendant McAlpine failed to supervise the officers at the scene of the
shooting which resulted in the shooting of Brian Babb.

The law has been clearly established that a supervisor is not liable for the
actions of police officers under his command pursuant to the doctrine of
respondeat superior. Ashcroft v. Igbal, 556 U.S. 662, 676, 129 S. Ct. 1937, 1948,
173 L.Ed.2d 868 (2009) [ respondent correctly concedes that Government officials

may not be held liable for the unconstitutional conduct of their subordinates under
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a theory of respondeat superior.]; Hansen v. Black, 885 F.2d 642, 64546 (9th Cir.
1989). However:

“Supervisory liability is imposed against a supervisory official in his
individual capacity for his own culpable action or inaction in the
training, supervision, or control of his subordinates, for his
acquiescence in the constitutional deprivations of which the complaint
1s made, or for conduct that showed a reckless or callous indifference
to the rights of others.” Larez v. City of Los Angeles, 946 F.2d 630,
646 (9th Cir.1991) Menotti v. City of Seattle, 409 F3d 1113, 1149
(9th Cir 2005)

In this case, there was no constitutional violation by any of the individual
defendants; thus, Sergeant McAlpine cannot be held liable on any theory of
inadequate supervision.

Second, at the time of the shooting, Sergeant McAlpine was interviewing the
roommate to get more information on the situation. He was not involved in any
use of force upon Mr. Babb.

Third, the conduct of Sergeant McAlpine complied with the acceptable
standards and practices applicable to supervisors acting as police sergeants in Lane
County and the State of Oregon and acceptable to the Department of Public Safety
Standards and Training of the State of Oregon. (Declaration of McAlpine at 3-4).
And, none of his conduct “showed a reckless or callous indifference to the rights of
others.”

Finally, the plan implemented by Sergeant McAlpine resulted in getting the
roommate out of the house in a dangerous situation without any injury to the
roommate, the neighbors, or Mr. Babb. The plan would have also resulted in Mr.
Babb being safely removed from the house without any injury to the roommate, the
neighbors, or Mr. Babb had Mr. Babb not decided to arm himself with a rifle and

point the rifle at Officer Stutesman.
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In addition, Sergeant McAlpine is entitled to qualified immunity under the
both prongs of the doctrine of qualified immunity because the facts presented in
this motion show that his conduct did not violate a constitutional right of the
Plaintiffs, and there was no clearly established law that his conduct violated a
constitutional right of the Plaintiffs.

IX. Seventh Claim for Relief-Wrongful Death.

Plaintiffs’ Seventh Claim for Relief is a state law claim entitled “Wrongful
Death” brought against Officer Stutesman and the City of Eugene in which the
Plaintiffs allege that:

“The actions taken by defendants Stutesman and the City in shooting and
killing Plaintiff Babb were unjustified and are not supported by the law.
The detention and use of force were not in the furtherance of official
duties and there was no crime to justify the actions by the officers.”

No legal theory is otherwise alleged and no standard of care is alleged. Thus,
assuming there is even a cause of action for the “wrongful death” of a person for
shooting a person when “unjustified and not supported by the law” and done “not
in the furtherance of official duties,” Defendants Stutesman and the City of Eugene
prevail on this claim.

First, it is undisputed that Officer Stutesman was acting “in the furtherance
of [his] official duties” in this incident. Thus, for that reason alone, both the City
and Stutesman prevail.

Second, the use of force was justified and supported not only by the Fourth
Amendment, but also by the laws of the State of Oregon. ORS 161.209 provides
as follows:

Except as provided in ORS 161.215 and 161.219, a person is justified
in using physical force upon another person for self-defense or to
defend a third person from what the person reasonably believes to be
the use or imminent use of unlawful physical force, and the person
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may use a degree of force which the person reasonably believes to be
necessary for the purpose.

ORS 161.219 provides as follows:

Notwithstanding the provisions of ORS 161.209, a person is not
justified in using deadly physical force upon another person unless the
person reasonably believes that the other person is: * * *

(3) Using or about to use unlawful deadly physical force against a
person.

ORS 161.239 provides as follows:

(1) Notwithstanding the provisions of ORS 161.235, a peace officer may use

deadly physical force only when the peace officer reasonably believes that:
k ok ok

(c) Regardless of the particular offense which is the subject of the arrest or
attempted escape, the use of deadly physical force is necessary to defend the
peace officer or another person from the use or threatened imminent use of
deadly physical force; or * * *

(e) The officer’s life or personal safety is endangered in the particular

circumstances involved.

Thus, based upon the above statutes, Officer Stutesman had the right to use
deadly force in this case.
X. Conclusion.

For all the reasons set forth above, Defendants are entitled to summary
judgment on all of the Plaintiffs’ claims for relief.

DATED: Friday, September 28, 2018.

Respectfully submitted,

By: /s/Robert E. Franz, Jr.
LAW OFFICE OF ROBERT E. FRANZ, JR.

Robert E. Franz, Jr.
Attorneys for Defendants
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